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Constructive fraud includes any act, statement, or omission which amounts to positive fraud or which is construed as a fraud 
by the courts because of its detrimental effect upon public interests and public or private confidence.' Constructive fraud 
encompasses those breaches which the law condemns as fraudulent merely because they tend to deceive others, violate 
confidences, or cause injury to public interests, the actor’s mental state being immaterial.* Constructive fraud is the breach of 
a legal or equitable duty which the law declares fraudulent because it violates a fiduciary or confidential relationship.’ It does 
not necessarily involve any moral guilt, intent to deceive, or actual dishonesty of purpose and may be defined as any breach 
of a duty which gains an advantage for the actor by misleading another to his or her prejudice.* Unlike actual fraud, 
constructive fraud requires neither actual dishonesty nor intent to deceive, being a breach of legal or equitable duty which, 
irrespective of the moral guilt of the wrongdoer, the law declares fraudulent because of its tendency to deceive others.» 
Constructive fraud consists of: (1) any breach of duty that, without an actually fraudulent intent, gains an advantage to the 
person in fault or anyone claiming under the person in fault by misleading another person to that person’s prejudice or to the 
prejudice of anyone claiming under that person, or (2) any act or omission that the law especially declares to be fraudulent, 
without respect to actual fraud.° Constructive fraud may consist of a breach of a confidential relationship, which may arise 
where one person trusts and relies on another, whether the relationship is moral, social, familial, or merely a personal one;’ it 
may be found where it can be demonstrated that one party has obtained some benefit from the other through undue influence 
or breach of a fiduciary or confidential relation.’ In its generic sense, constructive fraud comprises all acts, omissions, and 
concealments involving a breach of legal or equitable duty, trust, or confidence that results in damage to another.’ 


Constructive fraud is also defined as an act done or omitted that amounts to positive fraud or is construed as a fraud by the 
court because of its detrimental effect upon public interests and public or private confidence even though the act is not done 
or omitted with an actual design to perpetrate positive fraud or injury upon other persons. Otherwise stated, constructive 
fraud arises by operation of law from a course of conduct which, if sanctioned by law, would secure an unconscionable 
advantage, irrespective of the existence or evidence of an actual intent to defraud.'' Sometimes called legal fraud, 
constructive fraud is nevertheless a fraud although it rests upon presumption and rests less upon furtive intent than does 
moral or actual fraud.” Constructive fraud is inferred by law from the relationship of the parties and the circumstances 
surrounding them.” It is presumed from the relation of the parties to a transaction or from the circumstances under which it 
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takes place.'* Constructive fraud arises from a breach of a duty owed ordinarily because of a fiduciary or confidential 
relationship between the parties; from a breach of duty by one in a confidential or fiduciary relationship to another that 
induces justifiable reliance by the other to his or her prejudice;'° or, when a duty under a confidential or fiduciary relationship 
has been abused or where unconscionable advantage has been taken.” 


Observation: 


A distinction which may be found between the terms “constructive” and “legal” as applied to fraud, is that, a breach of a fiduciary 
relationship or of a contract uberrimae fidei is usually called “constructive fraud,’'* whereas the term “legal fraud” is generally 


used to characterize a misrepresentation made without knowledge of its falsity.” Constructive fraud merely extends tort liability to 
recklessly false statements.” 





Some jurisdictions recognize that constructive fraud may arise in a buyer/seller relationship where: (1) a seller makes 
unqualified statements to induce another to make a purchase, (2) the buyer relies upon the statements, and (3) the seller has 
professed to the buyer that he or she has knowledge of the truth of those statements.”! 


CUMULATIVE SUPPLEMENT 
Cases: 


Under Virginia law, constructive fraud differs from actual fraud in that misrepresentation of material fact is not made with 
intent to mislead, but is made innocently or negligently although resulting in damage to the one relying on it. Trustees of 
Hackberry Baptist Church v. Womack, 62 F. Supp. 3d 523 (W.D. Va. 2014). 


[END OF SUPPLEMENT] 
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